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Trade Agreements: Requirements for Presidential 
Consultations, Notices, and Reports to Congress 
Regarding Negotiations 



Summary 

The Congress, which has exclusive constitutional power to regulate foreign 
trade, has authorized the President to negotiate and enter into certain trade 
agreements with foreign countries and have them implemented by legislation 
considered under a mandatory expedited procedure and without amendments. 
Because of this nonamendability requirement on one hand and, on the other, the 
Congress’s intent to exercise its constitutional function of fashioning foreign trade 
policy so as to assure that such agreements reflect the objectives set for them by the 
legislation authorizing their negotiation and its own diverse interests and goals, the 
Congress requires the President to keep it currently informed regarding the 
negotiations through frequent consultations, notices, and reports before, during, and 
after the negotiations. For this purpose, Congress has established two specialized 
bodies, which - in addition to various committees of jurisdiction over the matters 
involved in the agreements - are to receive such communications as well as, in their 
turn, are to provide advice on the negotiations and in the formulation of the U.S. 
trade policy: the Congressional advisers for trade policy and negotiations, and the 
Congressional Oversight Group. 

This report provides a detailed list of such communications - together with their 
statutory references - in the approximate time sequence in which they are to take 
place. 
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Trade Agreements: Requirements for 
Presidential Consultations, Notices, and 
Reports to Congress Regarding 
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Reasons for Mandatory Consultation 

Apart from providing, from time to time since the enactment of the Reciprocal 
Trade Agreements Act of 1934, the President with statutory authority to negotiate 
and implement tariff-reducing trade agreements with foreign countries, Congress 
itself has, since 1974, become also directly involved in the trade-agreement 
negotiation process. This involvement, initially of minimal scope, has over the years 
evolved into a comprehensive and complex system of President’s (and other U.S. 
government agencies’ involved, particularly the U.S. Trade Representative’s) 
notifications of, consultations with and reports to the Congress before, during, and 
after the process of Executive negotiations of trade agreements. 

Congressional involvement in the trade-agreement negotiating process is a 
reflection of the Congress’s constitutional power “to regulate Commerce with foreign 
Nations”, which it has from time to time delegated under specified conditions to the 
Executive. It is even more a practical concomitant of trade-agreement legislation 
which has given the President the authority to negotiate bilateral and multilateral 
agreements dealing with nontariff (in addition to tariff) matters, including free trade- 
area agreements. Legislation to implement such agreements is enacted by Congress 
under an expedited (“fast-track”) procedure, recently renamed “trade promotion 
authority” procedure, which, in addition to mandating specific deadlines for each 
stage of the consideration of the implementing legislation, prohibits amendments to 
it. 



Since the nontariff elements of trade agreement-implementing legislation to be 
enacted by the expedited procedure more than likely consist of provisions that require 
changes in existing U.S. trade legislation - a constitutional legislative power of the 
Congress - and the procedure precludes any amendments, the Congress has required, 
beginning with the Trade Act of 1974, that the President (including any other agency 
involved) notify, consult with and/or report to it at various stages before and during 
the negotiations of such agreements. With this requirement, which has over the years 
called for ever more numerous and comprehensive notices, consultations, and 
reports, Congress has - particularly recently - reemphasized its constitutional power 
to regulate foreign commerce. Thereby it has unequivocally retained for itself an ever 
more intensive means whereby it can be currently informed on - and thus enabled to 
play an active role in - the formulation of the provisions of the agreement (otherwise 
an element of the constitutional Executive power to conduct foreign relations) and 
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of its implementing legislation. The role of Congress in this procedure is to assure 
that the agreement reflects the statutory objectives set for such agreement by the 
legislation authorizing its negotiation and “fast track” legislative implementation, as 
well as the Congress’s own diverse interests and goals. In a few instances, 
consultations of a more general nature are required also in connection with tariff- 
concession agreements, which historically have not required subsequent enactment 
but have been implemented by the Executive based on advance statutory approval, 
provided their concessions remained within the parameters of the authorizing 
legislation. 

Since the language of the legislation implementing such agreements cannot be 
amended once introduced, congressional committees with jurisdiction over and 
interest in the proposed provisions hold hearings in the form of “mock mark-ups” to 
help formulate the legislative language which would be responsive to the concerns 
of the Congress before it is finalized and introduced. 

Congressional Specialized Bodies to be Provided Trade- 
Agreement Communications 

In addition to congressional committees with specific jurisdiction over foreign 
trade (i.e., the revenue committees: House Ways and Means, and Senate Finance) and 
those dealing with subject matters contained in the agreements that need to be 
implemented by legislation, who normally would obtain information relevant to the 
subject matter of the implementing legislation under their consideration through 
hearings, Congress has established two bodies whose focus is on trade agreement 
negotiations as such and which would provide - since their membership is drawn 
from members of the relevant committees - direct and current liaison between their 
committees and the negotiations. Because of this function, the law requires that they 
be currently and closely involved in the negotiation process as advisers and, as such, 
mandatory recipients of relevant information, primarily from the President - and his 
principal foreign trade adviser, the U.S. Trade Representative - but, as appropriate, 
also from other U.S. agencies. These two bodies are the Congressional advisers for 
trade policy and negotiations, and the Congressional Oversight Group. 

Congressional advisers for trade policy and negotiations. The 

earliest specific statutory requirement that the President (or, in this specific case, the 
then-Special Representative for Trade Negotiations, later renamed the U.S. Trade 
Representative) provide advice and information regarding trade negotiations to a 
specialized congressional body was enacted as Section 161 of the Trade Act of 1974 
(19 U.S.C. 221 1). 1 That statute provides for the designation - at the beginning of 



1 A similar, earlier congressional group was provided already by Section 243 of the Trade 
Expansion Act of 1962 (P.L. 87-794; 76 Stat. 878).The group was to consist of four 
members of Congress - two each (not of the same political party) from the House Ways and 
Means Committee and the Senate Finance Committee - selected ad hoc before each 
negotiation to be members of the U.S. negotiating delegation, for the puipose of observing 
such negotiations. The four were to be selected and accredited by the President upon the 
recommendation of, respectively, the Speaker of the House and the President of the Senate. 

(continued...) 




